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Abstract 

Rape/sexual assault cases have high levels of attrition, with reports of sexual violence from 

people with learning disabilities/autism disproportionately represented. This paper presents the 

results of a small qualitative study in the UK which focuses on how the criminal justice system 

is experienced by people with learning disabilities/autism who report sexual offences. An 

adversarial criminal justice system is reliant on normative social constructions of credibility 

and the embodiment of (ideal) victimhood through testimony. Adopting Fricker’s framework 

of testimonial injustice (2009) we explore how epistemic assumptions around credibility create 

a barrier to justice and facilitate case attrition for victim/survivors with learning 

disabilities/autism. The paper highlights how criminal justice interpretations of behaviour, 

communication and third-party disclosure limit access to justice for individuals with learning 

disabilities/autism, rendering the criminal justice process inherently discriminatory to those 

with atypical frames of reference.  
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Points of Interest 

• People with learning disabilities/autism are at greater risk of sexual violence. 

• People with learning disabilities/autism who report sexual violence to police are less 

likely to see their cases proceed through the criminal justice system. 

• Prosecution of sexual offences relies on witness credibility and ‘appropriate’ response 

to trauma. 



• People with learning disabilities/autism are assumed to be less believable than other 

people simply because of their learning disability/autism. This is ‘testimonial injustice’.  

• This is discriminatory and unfair and means people with learning disabilities/autism do 

not have the same access to justice as other people. 

• We argue the criminal justice system is inaccessible for people with different 

communication needs. 

 

Introduction 

Statistical data from the UK reflects declining rates of charge or conviction in cases of sexual 

violence, despite increased reports in recent years (Ministry of Justice 2021). It is widely 

acknowledged that victim/survivors of sexual offences are unlikely to access criminal justice 

(Hohl and Stanko 2015) and it has been argued that rape has been effectively ‘decriminalised’ 

(Baird 2020). People with learning disabilities/autism are at increased risk of sexual violence 

(Hollomotz 2009, 2012; Montefusco 2016; Shah et al. 2016; Majeed-Aris et al. 2020) but 

disproportionately represented in cases which drop out of the system (Balderston et al. 2019; 

Hohl and Stanko 2015).  

 

In England and Wales, the Crown Prosecution Service (CPS) will only proceed with a charge 

against a suspect if the evidence gives a ‘realistic prospect of conviction’ (CPS 2018). The 

(perceived) credibility of evidence supplied by a witness is considered crucial in an adversarial 

justice system (Keilty and Connelly 2001; Roulstone et al. 2011). In circumstances where 

credibility is in doubt, it is unlikely that the case will progress. This is particularly pertinent in 

sexual offence cases where a lack of witnesses or corroborating forensic evidence can mean 

that a successful prosecution hinges on whose testimony is more believable (O’Neal 2019). 

This paper contributes to literature that examines victim credibility in sexual offence cases. We 



address the research question - how is the criminal justice system experienced by people with 

learning disabilities and/or autism who reported sexual offences to the police?  

 

Testimonial injustice(s) in sexual offence cases 

 

People with learning disabilities/autism are often constructed as inherently vulnerable and 

therefore in need of protection (Fish 2016), particularly in relation to sexuality (Björnsdóttir 

and Stefánsdóttir 2020). It has been argued that vulnerability is exacerbated by ableist social 

structures (Shah et al. 2016; MacDonald et al. 2021) which render the sexuality of disabled 

people, particularly women, as problematic (Fish 2016). Reports of sexual assault or rape are 

often met with scepticism, mistrust or suggestions of culpability (Ellison et al. 2015) due, in 

part, to the prevalence of rape myths and the misapprehension that false reports of rape are 

common. Individuals with learning disabilities who have been the victim of crime report not 

being believed or taken seriously (Hollomotz 2012; Kuosmanen and Starke 2015; Shah et al. 

2016; Balderston et al 2019) and in sexual offence cases where the victim/survivor has a 

learning disability, this can constitute a double disadvantage (Hollomotz et al. 2023). 

 

Credibility in the criminal justice system is constructed via assessments of both ‘the story’ and 

the ‘story-teller’ (Powell 2017; Smith 2019). Thus, credibility can be undermined by either an 

unbelievable story or a believable story told by an unbelievable person. O’Neal (2019) found 

that red flags for incredibility could include personal characteristics (such as age, class or race) 

or lifestyle factors such as substance misuse, sex work or homelessness (Kuosmanen and Starke 

2015; MacDonald et al. 2021). These assumptions, heavily dependent on the subjective 

position of the decision-maker, can affect trial outcomes, charging decisions and whether there 

is an investigation at all. Thus, victim/survivors of childhood sexual abuse are subject to 



stereotypes which affect jury perceptions of their credibility (Powell et al. 2017). Similarly, 

individuals with mental health issues face significant barriers to credibility (Ellison et al. 2015) 

and their reports are less likely to be investigated (Hohl and Stanko 2015). Investigations in 

which the victim/survivor has vulnerability factors are less thorough, not deemed a priority nor 

result in arrest (Vik et al. 2020).  

 

This is an example of what Fricker (2009) terms ‘testimonial injustice’ – situations in which 

the speaker is perceived less credible because of prejudice on the part of the listener. In other 

words, some speakers suffer a perceived ‘credibility deficit’ based on their identity which leads 

their experiences, knowledge and testimony being discounted (Roulstone et al. 2011).   

 

Kaufmann et al (2003) found that perceived credibility of witness testimony was less dependent 

on content and more on the manner of the witness. In the same study, participants were found 

to have set ideas of how a witness should present, and when the emotion conveyed in the 

testimony conflicted with participants’ preconceived ideas, credibility was perceived to be 

diminished. Indeed, ‘the emotional expression could completely overrule the content of the 

story’ (Kaufmann et al. 2003, 31) even when participants were unaware of this influence. In 

Smith and Skinner’s court observations, juries were instructed to assess ‘whether the 

demeanour of victim/survivors was ‘consistent’ with expectations’ (2017, 13). While the 

justice process is contingent on juror beliefs, the majority of people have little understanding 

of trauma or learning disabilities/autism and how this might affect emotional expression or 

behaviour (Keilty and Connelly 2001; Ellison and Munro 2009; Hollomotz 2012; Kuosmanen 

and Starke 2015; Nitschke et al. 2019). There is, therefore, considerable pressure for 

victim/survivors to present as the ‘ideal victim’, the implications of which have been well 

discussed in the literature (Kuosmanen and Starke 2015; Smith and Skinner 2017). 



 

Collecting evidence from people with learning disabilities/autism 

 

 Communication difficulties are a key factor in case attrition (Hollmotz et al. 2023). Digman 

(2021) argues, ‘The process of constructing an accurate narrative to describe what has 

happened to you and then to repeat and repeat again that same story is difficult for many 

people’, whether they have a learning disability or not (76). A police interview is a difficult 

and stressful environment for anyone, particularly after a traumatic experience (Gibbs et al. 

2021). When evidence is ‘presented as either wholly true or completely false’ (Smith and 

Skinner 2017, 25) and therefore any mistake may be used to discredit the entire testimony, it is 

crucial that the interview experience minimises the potential for inaccuracy.  This must include 

making adjustments for those with additional communication needs.  

 

 The intricacies of negotiating the collection of evidence from someone with learning 

disabilities/autism have been discussed, theorised and tested in previous research, giving a 

strong knowledge base of potential issues. This includes specific traits which may affect 

perceived credibility, and which may also be associated with learning disabilities/autism such 

as increased suggestibility (Gudjonsson and Henry 2003), acquiescence - although this is 

contested (Antaki et al. 2015), literal thinking, or narratives which are confused, non-linear or 

incoherent (Digman 2021; Norris et al. 2020). An individual’s ability to give a coherent and 

consistent statement, even when they are highly motivated to provide accurate and honest 

testimony, depends on the manner of questioning (Kebbell and Hatton 1999 in Gudjonsson and 

Henry 2003). 

 



Similarly, there is no single profile of someone with learning disabilities/autism and there are 

wide-ranging individual differences which defy generalisation (Gudjonsson and Henry 2003). 

For example, while a higher prevalence of suggestibility or compliance is evidenced in some 

people with learning disabilities/autism (Keilty and Connelly 2001), there are some individuals 

who are not suggestible at all (Ward 2009). Similarly, individuals react to trauma differently. 

An inconsistent account may be considered evidence of falsehood, yet this ignores the effects 

of trauma on memory or the difficulty in revisiting painful experiences (Digman 2021). For 

some, recall of trauma is inhibited and testimony will be vague (Norris et al. 2020) while for 

others, the memory may be vivid and detailed. 

 

Thus, standardised measures of credibility are unhelpful when considering the diverse 

communication needs of people with learning disabilities/autism who have experienced 

trauma. To achieve best evidence, interviewers may need to rethink their usual mode of 

questioning (Norris et al. 2020) and take steps to mitigate the particular communicative traits 

of an individual. This is undoubtedly difficult when working within strict procedural 

parameters and under pressure to resolve cases quickly. Yet, notwithstanding the wealth of 

experimental evidence in the literature, there is little evidence of qualitative enquiry with 

victim/survivors with learning disabilities/autism on how they experience the evidence-

gathering process or consultation on how they would prefer to be questioned (MacDonald, 

Peacock et al. 2021; Gibbs et al. 2021). This paper seeks to address that gap. 

 

Special Measures 

 

Special measures are a range of services designed to support the process of giving evidence for 

vulnerable witnesses in the UK (CPS 2021). ‘Vulnerable witness’ is defined in Section 16 of 



the Youth Justice and Criminal Evidence Act (hereafter YJCEA 1999) as inclusive of people 

under 18, those with physical disability or mental disorder and people with ‘significant 

impairment of intelligence and social functioning’. Witnesses who meet the criteria are eligible 

to use such measures which may include pre-recorded evidence and/or cross-examination and 

appearance in court via video link. People with learning disabilities/autism may also access 

communication aids, including the use of an intermediary to facilitate communication where 

this would ‘maximise the quality of their evidence’ (Ministry of Justice 2011, 2.117). 

Registered intermediaries are communication experts, usually a speech and language therapist, 

who are employed by the Ministry of Justice to ensure that vulnerable witnesses can understand 

questions and their answers can be understood by the police or court (Plotnikoff and Wolfson 

2019). Despite this, many eligible victim/survivors do not have access to an intermediary due 

to concerns about cost or availability or because their disability is not disclosed (Jobe and 

Williams forthcoming; Hollomotz et al. 2023; Fairclough 2020). Baverstock (2016) has raised 

concern that the use of special measures may adversely affect jury perception of witness 

credibility. This is particularly pertinent regarding the use of intermediaries as this role is often 

poorly understood (Jobe and Williams forthcoming). This presents significant problems for 

evidence collection and potentially, perceived credibility. Yet, little attention has been paid to 

how special measures, particularly intermediaries, are experienced by those who use them.  

  

Methods 

This research was built around the research question - how is the criminal justice system 

experienced by people with learning disabilities and/or autism who reported sexual offences to 

the police? The research was conceived as an exploratory study concentrated in the North East 

of England and was devised in partnership with the area police force and a local Rape Crisis 

centre. The study received ethical approval from a University Ethics Board. 



This article draws on terminology that emerges from Disability Studies. Therefore, identity 

first language will be used in relation to disabled people, and when referring to a specific 

community, people with learning disabilities and/or autism will be used (Bates et al 2017). 

Similarly, we use ‘victim/survivor’ when describing people who have suffered sexual violence 

to reflect the possibility that people can identify as either or both simultaneously. We quote 

verbatim where participants have used other terms. 

 

A small sample of four women with learning disabilities and/or autism were interviewed about 

their experience(s) of reporting sexual offences to the police. All participation was voluntary. 

The research was explained in appropriate terms before arranging the interview and an 

accessible participant information sheet was provided. Participants could ask questions at any 

point and in most cases, discussed participation with a parent or support worker. Immediately 

prior to the interview, participants were asked about the research to ensure full understanding 

of the process and awareness of the potential for distress. They were assured they could 

withdraw from the research at any point or decline to answer any question.  

 

It proved difficult to identify and engage with suitable participants in one locality, this is 

perhaps unsurprising due to the sensitive nature of the research, the hard-to-reach demographic, 

and the Covid-19 pandemic. There was a relatively high number of withdrawals (n=4) before 

interviews could be arranged and there were logistical difficulties which impinged upon the 

research including the significant time needed to build rapport and negotiate informed consent, 

the availability of support workers and technological inexperience. Similarly, the recruitment 

relied upon the co-operation of gatekeepers.  Gatekeepers can be reluctant to offer access to 

research participation due to restrictive institutional policies, the desire to protect vulnerable 

people from what may be construed as potentially harmful and a lack of time or resources 



(Williams 2020). The original local project included just one lived-experience participant so 

for this paper, participants were recruited nationally. While this is still a very small sample, it 

was felt that these participants represented a sufficiently diverse range of criminal justice 

experiences and, while by no means representative of all victims/survivors with learning 

disabilities and/or autism, reflected commonalities. 

 

Two interviewees reported historical childhood sexual abuse, one reported a sexual assault by 

a stranger and one reported rape by a partner. Three interviewees told us that their report had 

not led to a charge or a conviction, despite the attacker(s) being identified. One report of 

familial sexual abuse led to a charge and court proceedings but ultimately, no conviction. Three 

interviewees had a parent or advocate present at the research interview for emotional and 

communication support. While there were no questions directed at the supporters, participants 

often asked them to help with remembering or sequencing which was a valuable source of 

information. Anonymity was assured and participants are referred to using pseudonyms chosen 

themselves. 

 

Analysis also draws from 14 professionals who work(ed) with people with learning 

disabilities/autism as they negotiated the criminal justice system following rape or sexual 

assault. The sensitive nature of the topic and the need for practitioners to maintain working 

relationships in a small local area meant that anonymity was paramount. This presented a 

challenge regarding participant identification in the research as the role of each is important to 

contextualise their contribution, yet specific job titles are sometimes unique to a person or a 

small team. Thus, participants are denoted by their area of expertise which, although sometimes 

vague, should frame their knowledge, experience and specialism while maintaining anonymity. 



Contributors came from a variety of professions which included health, counselling, 

community work, social work and law.  

 

The police force also provided four sexual offence case files in which the victim/survivor was 

noted as having a learning disability, giving a total sample of 22 from all data sources. We 

anticipated a higher number of case files however identification of relevant cases was 

challenging as learning disabilities are not routinely recorded as searchable criteria – rather any 

disclosure of learning disability is included within written case notes. This meant that 

identification of cases was dependent on officer knowledge and memory of past reports. Cases 

were selected and anonymised by the partner police force which has undoubtedly affected the 

sample and, in some cases, redaction hampered our ability to draw accurate conclusions. Case 

data included notes made by officers regarding the witness, details of the alleged incident, 

support provided during interview and the outcome. Three of four cases were subject to no 

further action – one stated lack of corroborating evidence, one stated no realistic prospect of 

conviction and one in which the witness withdrew her complaint. In the fourth case, the 

perpetrator(s) were convicted.  

 

As we were interested in understanding commonalities in experience (Kiger and Varpio 2020), 

all data sources were combined into one dataset before thematic analysis.  Transcripts and case 

notes were subjected to detailed and close reading by both authors individually followed by 

manual inductive coding across the dataset. Following Braun and Clarke’s (2006) six steps 

model, codes were then cross-referenced and preliminary themes developed collaboratively. 

Credibility was a significant theme, and was described or alluded to in every transcript, often 

repeatedly, hence the focus of this paper (see Jobe and Williams, forthcoming for fuller 

discussion of other themes). Here, we use four subthemes to provide a richer, more detailed 



account (Kiger and Varpio 2020) - being discounted, communication, victim/survivor 

behaviour and third-party disclosure. In the following section, we present our analysis of how 

‘witness credibility’ disproportionately affects victim/survivors of sexual violence who have a 

learning disability/autism.  

 

Findings 

 

Being Discounted 

 

Research by Smith (2018) found that victim/survivors were sometimes constructed as 

unreliable because of their disabilities. Being believed was a key concern for participants in 

this study. 

 

Do they really believe me or not? I’ve got a thing about that,  

you know? (Jane, victim/survivor) 

 

This was not limited to police officers. Rebecca and her mum recalled speaking to social 

workers after Rebecca had made a police report.  

 

They didn’t believe me. They said, ‘Are you sure she’s telling  

the truth?’ (Rebecca’s mother) 

 

In the police data, an officer wrote that they felt one case did not have a realistic chance of 

proceeding to prosecution. The first reason given for this refers to the complainant having 

‘issues which are detailed above’ – these being ‘mild learning disabilities’ along with 



schizophrenia. Other reasons include lack of forensic evidence and contradictory third-party 

testimony, therefore while having a learning disability is not the only factor (and not necessarily 

the most important), it does appear to have formed part of the conclusion.  

 

Interviews with practitioners also revealed prevalent views that people with learning 

disabilities/autism were unreliable. At times, disclosing a learning disability/autism meant that 

testimony was questioned, or sometimes entirely discounted, from the outset.  In cases where 

credibility was perceived to be problematic, the investigation was limited as officers 

understood that it would be unlikely to succeed in court. 

  

When it comes to complainants that have got learning disabilities, ‘well, it’s 

going to go nowhere because they’ve got learning disabilities and they’re not 

going to be a credible witness in terms of the Criminal Justice system’ (Criminal 

Justice Practitioner) 

  

(the police will) come round and maybe take an initial account and I’m pretty 

sure that…in their head going ‘not going to stand up in court, not going to stand 

up in court, not going to stand up in court’, so just that…desire to do a full and 

conclusive and thorough investigation…is not there. (Sexual Violence Support 

Worker 2) 

  

Yet, this becomes a self-fulfilling prophecy as without a ‘full and conclusive and thorough 

investigation’, there definitely will not be progression through the criminal justice system. 

Thus, practitioners implied that cases were impeded from the beginning by officers’ 

perceptions of credibility and of what would ‘stand up in court’. The disclosure of a learning 



disability at the early stages of a complaint is crucial in ensuring access to special measures 

and making officers aware of an additional need (Jobe and Williams forthcoming), however, 

as shown above, it can also inhibit an investigation before it starts. This is not just an issue for 

police officers, although they are uniquely placed as first responders, but is, as the following 

quote illustrates, an issue for all practitioners at all stages of contact with a victim/survivor. 

 

...the CPS will often not progress a case to court if they believe that that witness isn’t a 

credible witness. Now actually what does that mean for somebody with a learning 

disability? So…what prejudices do all of us, CPS, myself, everybody involved, what 

prejudgements are we making about somebody that stops that case…being proceeded 

to court?  (Sexual Violence Service Provider) 

  

Three of the four victim/survivors interviewed didn’t get an opportunity to see their case heard 

in court. Emma, a victim/survivor, did not see her case progress; 

 

…because it is his word against my word and because we were related [in a 

relationship], it didn’t go to court. 

 

Rebecca felt believed by the police but was ultimately advised that the case was her word 

against the perpetrator’s and thus, unlikely to result in a conviction.  

 

It was my word against his, and the police thought that it won't get very far, and it would 

just be traumatizing me even more. Which now looking in it, I can see…but I would have 

liked…I would have liked him to be…been stood up in court and got…got a prison 



sentence…they should give people who have got disabilities the right to actually take it 

to court…(Rebecca, victim/survivor) 

 

This description suggests that police officers considered testimony from someone with learning 

disabilities would be less credible in court – ‘it won’t get very far’. It also illustrates a 

paternalistic approach towards the victim/survivor and demonstrates that this case was dropped 

to preserve the individual’s wellbeing. However, during the research interview with this 

participant, she cried with frustration that the perpetrator was unpunished and that he was free 

to live and work in her local area. Being denied access to justice, even ten years after the assault, 

is clearly still traumatic for Rebecca.  

 

The view that people with learning disabilities/autism were unreliable witnesses was perceived 

to be pervasive within the criminal justice system for the participants in this study. This 

assumption contributes to the increased attrition of sexual offence cases in which the 

victim/survivor has a learning disability and/or autism. The following theme explores particular 

communication issues which can pre-empt testimonial injustice.  

  

 

Communication 

 

Participants outlined the ways in which individuals might be perceived as unreliable by the 

criminal justice system due to traits associated with their learning disability. These may 

particularly affect communication style, demeanour or memory – all of which are crucial 

elements in the presentation of evidence and the perception of credibility. The focus on 

‘believable’ testimony sometimes meant that officers tried to limit the choice of how to give 



evidence for some witnesses. In the following quote, a victim/survivor wanted to video-

recorded an ABE interview which is standard practice in cases of sexual assault. 

  

They kept telling her ‘no, you need to do a written statement because you’re not 

coherent enough’ (Criminal Justice Practitioner) 

  

While this may have the best of intentions in terms of case progression, preventing a 

victim/survivor from choosing their method of testimony is fundamentally discriminatory.  

 

Similarly, participants raised the difficulties in making a statement for people with learning 

disabilities/autism due to diverse thinking patterns.  

  

People with autism and learning disabilities…they can't do sequencing, so it's never 

taken to court cos they're not classified as a credible witness (Rebecca, victim/survivor) 

 

Participants found the police were not always inclusive in their communication style which can 

negatively affect the evidence they obtain. 

 

They kind of use their like terminology for things sometimes and they don't always 

explain like what does that mean and even though obviously I’ve been in this process 

now for a while, they still will sometimes say things I'm just like but in English as 

opposed to police speak what does that mean? (Helen, victim/survivor) 

 

It was also recognised that there may be difficulties with articulating what happened, and 

victim/survivors with learning disabilities needed more time to answer questions.  



 

[the police] should understand that people with learning disabilities find it hard to get the 

words out and they should be trained to deal with cases with people with learning 

disabilities and give them more time, and to understand how to understand people with 

learning difficulties and disabilities. (Emma, victim/survivor) 

 

People-pleasing was identified as a common trait which  could affect evidence. Here, a support 

worker describes a mother who attempted to inform police of issues with her daughter’s 

communication.  

  

‘she’ll agree with everything that you say…she will…people please, she will be led by 

what you are saying so if you are saying things in a particular way she might just agree 

and go along with it…she is really aware of not wanting to…upset anybody’ (Sexual 

Violence Support Worker 2) 

 

In one case, documented in police notes, a victim/survivor did not want to disclose a previous 

consensual sexual relationship as her mother was present. As a result, she gave a false 

statement.  

 

Concerns about how a witness presented their evidence, rather than the content, could also lead 

to a case being dropped. 

 

…whether you’re coherent and a good witness that comes across well, so if 

you’ve got gaps in your memory or your speech and your language isn’t the 

best at articulating things or if you get confused easily then…your case is 



going to be dropped (Criminal Justice Practitioner) 

 

 Emma described her usual manner as ‘speaking bluntly’, often more pronounced when 

frustrated or under pressure. This communication style may belie the emotional impact of the 

experience which Emma argues should be taken into consideration. 

 

…they [the police] ought to be taught...how people with learning disabilities and 

difficulties, how they are. More about people with learning disabilities and the way that 

their personality is different, completely different to people without learning 

disabilities. So, they…shouldn't take that [speaking bluntly] as like a person without a 

learning difficulty. 

 

Preconceptions about the ‘correct’ response to trauma can affect case outcomes, even when the 

evidence is strong as the following quote demonstrates. 

 

…I spoke to that police officer who’d said it was one of the most compelling ABEs 

he’s ever seen…but yeah, it didn’t go any further…I think they did have some concerns 

about what she would be like as a witness…(Counsellor 1) 

 

Finally, the physical environment of an interview was also important and may affect the ability 

to communicate, particularly for those with autism. Helen described her worries about going 

into a new environment, background noise, harsh lighting and her request that an interviewer 

not sit directly opposite her. 

 



…I mean sensory stuff isn't bad like all of the time but if I'm more stressed it's worse 

so I was just like ‘if you're gonna ask…about horrible things then you need to take 

certain things out of the environment’ (Helen, victim/survivor) 

 

Helen is very self-aware and able to articulate her needs clearly, which has both positive and 

negative effects. 

 

They put people like me in that category [‘higher-functioning’] and then when I say 

actually I can't deal with those lights or…or concentrate with that much noise going on 

or the way that you're asking things I still don't understand it…they can't seem to hold 

that like you can have it…you can be you know good at some things but still struggle 

with other things…they just didn't seem to like get that at all. (Helen, victim/survivor) 

 

 Behaviour 

 

The focus on victim/survivor behaviour in sexual offence cases is both reductive and unfair for 

all victim/survivors, yet inevitably this affects some people more than others. While the 

difficulties associated with providing a coherent and accurate account of a traumatic incident 

have been outlined previously, the following quote illustrates police procedures to examine 

victim/survivor behaviour. 

 

...‘all victims will be believed’ but we’ll have a robust investigation into their account 

because actually then we need to be able to prove beyond all reasonable doubt that your 

account is exactly what happened. (Police Officer) 

 



Evidence presented here suggests this disproportionately disadvantages people with learning 

disabilities/autism. In particular, they may find it difficult to understand risk, consequences or 

the intentions of others (Evans 2013; Norris et al. 2020) making them more trusting which can 

increase vulnerability. This is not always clearly explained to police or jury members, and 

therefore, individuals can be perceived as accountable for subsequent victimisation. 

 

They don’t necessarily have that level of awareness of the situations that they 

are in and how that can lead to risk and sometimes that’s used against them 

in court. (Sexual Violence Support Worker 2) 

  

Rebecca had internalised blame for what happened to her based on her behaviour. The 

perpetrator told the police she had consented because she had ‘gone with him’. 

  

Yes, now, looking back, I think some of those things are my fault cos I wasn’t listening, 

and…and I just went with him…it was my fault, maybe I shouldn't have gone with him. 

(Rebecca, victim/survivor) 

 

Similarly, participants described how a previous history of unproven allegations can be used 

to question credibility, rather than to acknowledge that a report without a subsequent conviction 

- the vast majority of alleged sexual offences - is not necessarily a false one.   

  

So one of the things is we know that people with learning disabilities are repeat victims 

of crime, so when someone is a repeat victim of crime…you are then seen as an 

incredible witness cos you have made more than one complaint that hasn’t gone to 

fruition…(Sexual Violence Support Worker 1) 



 

This can result in people becoming reluctant to report the crimes committed against them. 

 

If it is somebody who has been raped, sexually assaulted multiple times and they’ve 

reported that multiple times...then not getting either justice or not being believed can 

be a real barrier to them coming forward (Social Worker) 

 

Thus, the ‘effective decriminalisation of rape’ (Baird 2020) is evidenced most prominently for 

the most vulnerable people. Emma’s partner seems to recognise this when she confronts him 

after the assault. 

 

...straight after he just sat there and I said, if you did that to any other woman, they'd 

report you straight away to the police. And he just sat there and laughed. (Emma, 

victim/survivor) 

 

The four victim/survivors interviewed for this study described multiple experiences of 

victimisation, sometimes with different perpetrators, without any convictions.  

 

 

Utilising Special Measures 

 

Just one victim/survivor had access to an intermediary during police interview, the other three 

participants had not heard of the service despite it being rolled out nationally in 2008, prior to 

all of the police reports recounted here. Helen was grateful to have an intermediary present, 



although she acknowledged that ‘it took them [the police] ages to sort out’. Here she describes 

the role of the intermediary during questioning. 

 

The police were just basically asking the questions in the same way but the intermediary 

was able to be like…to kind of translate the questions almost and be like ‘so when 

you're saying that do you mean are you asking whether it was this or maybe this or 

maybe this or maybe this or something else?’…I don't know how she did that cause I 

was just like I don’t understand how you’re getting that from the question…(Helen, 

victim/survivor) 

 

The role of the intermediary was invaluable for Helen in ensuring that the necessary 

adjustments were made. Despite being aware of Helen’s diagnosis, the police did not deviate 

from their usual practice without guidance from the intermediary. 

 

I was glad that the intermediary was there cause it felt like the police were basically bit 

clueless and just didn't really know what to do, how to adjust things and that kind of 

thing. So they were kind of like, they adjusted the physical environment and had the 

intermediary there and it kind of felt that the police were sort of just doing stuff as 

normal but the intermediary was the one who was trying to like make it work if that 

makes sense (Helen) 

 

Jane did not have an intermediary when she recorded her evidence nor when she appeared in 

court via live link.  

 



…they told me I would have to go for a video but there was no one in the room. I was 

just on my own and I had to…they were asking me questions and they were 

recording…They were asking me questions but there was no one, there was no one 

there… all I’m saying is I didn’t get the support that I should have and it’s like…it’s 

like a frightening thing that you have to go through especially when you’re all alone. 

(Jane, victim/survivor) 

 

It is clear that Jane found the process of recording a statement without support very difficult. 

Yet at the time of her interview, Jane used a wheelchair and had a diagnosed syndrome which 

affected cognitive processes - in Jane’s words ‘it affects me thinking-wise’ – a diagnosed mild 

learning disability and she lived in residential care. While the need for additional support may 

sometimes be difficult to identify in some individuals, it seems that Jane should have been a 

clear case. 

 

Similarly, Rebecca was accompanied to the police station by her parents and the police were 

aware that she had a learning disability, alongside other diagnoses. Despite this, she was 

interviewed on her own. 

 

I was in on my own, it was a nice police officer…But knowing that I could stop at any 

time and if I wanted to see my Mum and Dad, they were just outside, I could see them 

whenever I wanted it. But no, I didn't have anybody in there because you [mum] weren't 

allowed were you? (Rebecca, victim/survivor) 

 

After some explanation of the role of an intermediary, Rebecca’s mum made the following 

statement. 



 

I remember many weeks down the line sort of thinking, you know I don't know what 

she was saying in there, how it was coming out, and it could have sounded double 

Dutch, and as if she was contradicting herself, but that wouldn't have been her intention 

(Rebecca’s mum) 

 

It is possible that Rebecca’s statement, without the support of an intermediary, constituted 

‘double Dutch’ which may have influenced the decision-making in her case. 

Emma was interviewed initially with her mother present but was not allowed her support during 

the video statement, despite being able to facilitate Emma’s communication. 

 

But if you were there you would have helped me say more details. (Emma,  

victim/survivor) 

 

In police data, there was no intermediary support for any victim/survivor during interview, 

although two cases used an ‘appropriate adult’ in place of an intermediary. As noted earlier, 

one of these cases resulted in a false statement due to an unwillingness to disclose while her 

mother was present. One case progressed to trial and an intermediary was used during the court 

proceedings. 

 

From the evidence presented here, it appears that when an intermediary was used, this was 

invaluable to the victim/survivor by enabling best evidence and minimising discomfort. 

Despite clear indications that a victim/survivor was eligible for an intermediary, they were not 

discussed with the other victim/survivors or enlisted for support. For some people, having a 



parent perform this role is preferable given the additional emotional support which they could 

also provide although, as highlighted, there are risks that this is not appropriate in some cases.  

 

 

Third Party Disclosure  

 

In any investigation, the police are duty bound to ‘pursue all reasonable lines of enquiry’ 

(Ministry of Justice 2015, 6) and to disclose to the defence any material which may aid the 

defence or undermine the prosecution. In cases of sexual offences, this can include third party 

material such as medical or school records, counselling notes or information from social 

workers. Participants highlighted issues around third-party disclosure and the particular 

problems with this for people with learning disabilities. The foremost issue is simply the 

amount of information recorded when someone has additional needs and is, or has been, 

involved with services over a lifetime. For one victim/survivor, the search for historic records 

in different areas took four years from the original report until an outcome was reached. 

 

Like why did it take so long?…so to me it seemed like what they would basically do is 

be like well where might there be evidence? They’d be looking for like getting hold of 

lots of different records mostly and I was just like well that doesn't take four years. 

(Helen, victim/survivor) 

 

One police officer described the administrative burden of accessing and evaluating large 

amounts of information which inevitably delayed investigations. 

 



...people who had a diagnosis of whatever it may be, and therefore had a huge amount 

of medical records or have had contact with social services throughout their lives, we 

have to review everything within that material to make an assessment as to whether 

there’s any undermining material in there…third party takes up a huge amount of time 

and space (Police Officer) 

 

Police officers review ‘everything’ to find ‘undermining material’, not, crucially, corroborating 

evidence. This poses a problem as, with large volumes of records, the likelihood of finding 

information (relevant to the crime or otherwise) to undermine a victim/survivor is heightened. 

As one participant notes; 

  

 [Services] only ever record the bad things and they are using that against people so 

they are using it, in my experience, against the most vulnerable…they see it as actually 

we’ve got all this information to say they’ve told lies, they are dishonest or promiscuous 

or whatever in their past, it’s not going to look good because we’ve got to share that. 

(Former Police Officer) 

 

Participants expressed concern that old records could be used out of context and that what was 

considered relevant to a complaint was dependent on the perception of the investigating officer. 

 

The police are meant to go through it and pick out the relevant stuff but that’s obviously 

massively subjective and it's going straight to credibility (Criminal Justice Practitioner) 

 

Similarly, the intrusiveness of such a search can be upsetting and off-putting for 

victim/survivors. 



 

like with my medical notes…I was kind of annoyed because…most of that is 

completely irrelevant ,why do you need to read it?…obviously it is really personal 

information and I was just like most of this has nothing to do with what you're doing 

but I was probably even more upset about them getting hold of the notes from my 

counsellors and stuff because I was just like when you when you go into that setting 

you expect that stuff to remain confidential. (Helen, victim/survivor) 

 

In contrast, for Jane, the absence of relevant corroborating medical records in evidence was 

responsible for the subsequent acquittal of the perpetrator. She describes being asked if she had 

a boyfriend by a doctor during a gynaecological examination which indicated that there had 

been sexual activity. Jane answered truthfully that, she did not have a boyfriend but because 

her mother was present, she felt unable to disclose the abuse she was suffering. The suspicion 

of the doctor should have been detailed in medical records to support Jane’s later allegations, 

but these were not obtained by police for reasons unknown. 

 

I told them to get the records and stuff…If it would have helped my case as well and 

that wasn't put to the court…I felt as if they weren't doing their job cause they should 

have had them records and then they would have known...I was telling the truth all these 

years. (Jane, victim/survivor) 

 

The terminology in records can be crucial in determining the direction of an investigation and 

may not always paint an accurate picture. For instance, the term ‘boyfriend’ carries 

implications which may not necessarily apply to the relationship in question. Similarly, 

changes in legislation such as the Mental Capacity Act (2005) mean that understanding around 



key concepts such as consent has changed and historic information may not always reflect 

current understandings.  

  

So, for example, if an old record states that somebody is in a relationship with 

somebody and they are having consensual sex but actually as our knowledge 

gets better around [that]…actually that’s not a consensual relationship, the 

person lacks capacity around that particular contact or that relationship. 

(Social Worker) 

 

Thus, policies around third-party disclosure may be at least partly responsible for higher 

attrition levels for people with learning disabilities and suggests the current system is unfair.  

 

Discussion 

 

While the current criminal justice system in England and Wales is difficult to navigate for any 

victim/survivor of sexual violence, the findings in this study suggest that people with learning 

disabilities/autism face significant structural barriers in accessing criminal justice. As identified 

in this paper, these include preconceived notions of credibility, the inability of the police to 

consistently collect best evidence from this community, discriminatory constructions of 

appropriate behaviour, and a lack of access to special measures including intermediaries. The 

consequences of being denied justice were serious for the participants interviewed here. Jane 

suffered serious psychological effects following the acquittal of the perpetrator in court 

including PTSD, phobias and the development of multiple personalities. Emma describes living 

close to the perpetrator and feeling insecure in her hometown. Rebecca, a previously strong-



willed and independent person, became fearful and dependent on her parents following her 

experience with the police. 

 

Despite no empirical evidence to support the conflation of learning disability with unreliability 

(Cusack 2021; Gudjonsson and Henry 2003), participants identified this as a common 

assumption and one which discounted some victim/survivors from the beginning (Hollomotz 

2012; Kuosmanen and Starke 2015. These preconceived ideas about people with learning 

disabilities/autism which result in their testimony being disregarded or considered less credible 

than others constitute testimonial injustice (Fricker 2009). This is particularly pertinent in 

sexual offence cases which often rely on ‘one’s word against another’ – we found this 

terminology used in two cases as a contributing factor in the decision to drop a case. A lack of 

understanding of the nuances of people with learning disabilities/autism and an inflexible 

criminal justice system means that these victim/survivors are significantly disadvantaged when 

it comes to accessing justice. 

 

Communication traits which may be present in people with learning disabilities/autism are 

sometimes used as evidence of dishonesty. Perceptions of confused or incoherent narratives 

(Digman 2021), omissions (Milne and Bull 2001), memory gaps, lack of detail (Norris et al. 

2020) or excessive, irrelevant detail disproportionately affect adults with additional 

communication needs.  Thus, people with learning disabilities/autism may need extra time to 

build rapport with interviewers (Keilty and Connelly 2001; MacDonald, Peacock et al 2021), 

to think about their answers, perhaps over several interviews, and to receive visual or verbal 

prompting (Kuosmanen and Starke 2015). Intermediaries can be invaluable in mitigating these 

traits and ensuring that the best evidence is achieved even for those who have a mild disability 

or are consider ‘high functioning’, as illustrated by Helen. The demeanour of the interviewer, 



taking time and offering thorough explanations of the process are important in avoiding 

misunderstandings and particular attention must be paid to the context of the interview – the 

location, lighting and external noise are important for comfort and concentration (Milne and 

Bull 2001; Gudjonsson and Henry 2003). When a case hinges on the quality of evidential 

statements, access to justice is predicated on the ability of the police to make services 

accessible, inclusive and safe for all victim/survivors – even with limited time and resources 

(Keilty and Connelly 2001). 

 

When investigating or presenting evidence in sexual assault cases, there is a distinct and often 

disproportionate focus on the behaviour of the victim/survivor. This may be attributable to the 

wording of UK law (and also Australia and New Zealand), in which the accused can claim a 

‘reasonable belief’ of consent and thus, be exonerated (Larcombe et al. 2016). In this way, 

victim/survivor behaviour is used to imply consent, or at least, the reasonable belief of consent 

(Burgin and Flynn 2021; Ellison and Munro 2009) and contributes to the construction of sexual 

violence as a ‘misunderstanding’. According to Smith and Skinner (2017), the prevalence of 

gendered standards of ‘appropriate’ behaviour mean that prosecutors could frame 

‘victim/survivor’s actions as ‘abnormal’ if they did not comply with this norm’ (26). This is 

unfair for any victim/survivor and despite many years of activism and scholarship, victim-

blaming to exonerate perpetrators is evident in rape trials (Smith 2018). We have highlighted 

here some of the particular issues associated with this for people with learning 

disabilities/autism - those who are most vulnerable to victimisation and who may have little 

risk perception, little understanding of the intentions of others, or different understandings of 

appropriate behaviour (Hollomotz 2012; Norris et al. 2020). Rebecca’s ongoing self-blame for 

‘going with’ the perpetrator attests to the long-lasting impact this can have.  

 



Regarding third party disclosure, there is tension between a defendant’s right to a fair trial and 

the victim/survivor’s right to privacy (Altantulkhuur 2018). The extent to which prior records 

are examined and used to discredit a witness during trial can result in re-victimisation (Kelly 

et al. 2005) and fear of giving evidence is a key reason for attrition (Smith 2018). The prevalent 

idea that people make false claims of sexual violence means that investigators look for 

undermining material and evidence of previous (often unrelated) dishonesty, rather than 

focusing on corroborating evidence (George and Ferguson 2021). For people with learning 

disabilities/autism, who have had their lives documented in detail, records are likely to reveal 

undermining material as services record incidents rather than everyday occurrences. The use 

of such material, which sometimes references incidents irrelevant to the offence at hand or is 

out of date in terms of contemporary understandings or legislation, seems unethical. The trawl 

through deeply personal information which was not obviously relevant to the incident in 

question was experienced by Helen as intrusive and upsetting while contributing to extensive 

delays in the investigation.  

 

We argue that the current adversarial system in England and Wales is weighted against those 

who suffer ‘identity prejudicial credibility deficit’ (Fricker 2009) and creates structural barriers 

which prevent some victim/survivors from accessing justice. In order to access special 

measures including intermediaries, victim/survivors must disclose their learning disability or 

additional communication need to the police. This, however, carries the risk that their case will 

not progress due to testimonial injustice. Without access to an intermediary, victim/survivors 

with additional needs may be at risk of providing insufficient or poor-quality evidence as they 

struggle with police interview techniques. Both can lead to increased attrition and the denial of 

justice for people with learning disabilities/autism. 

 



Conclusion 

 

Despite a significant body of literature which examines the criminal justice system and people 

with learning disabilities/autism, there is much less which incorporates the voices of those who 

have encountered the system first hand. This paper addresses this and, despite the small sample 

size, offers an insight into the varied experiences of diverse people who report sexual offences.  

 

In this paper, we have demonstrated how people with learning disabilities/autism are 

disproportionately affected by a legal system focused on witness credibility, particularly in 

sexual offences. Such ideas are predicated on standardised understandings of risk and the 

ability to communicate in ways which are not always inclusive. Being held to a code of conduct 

that assumes universal understanding and the capacity and capability to make informed 

decisions is inherently discriminatory to those whose frame of reference is different. This paper 

seeks to contribute to scholarship which highlights institutions which have a disabling effect 

and therefore contribute to the increased vulnerability of individuals. There is a duty to ensure 

that individuals are not put at risk of repeated victimisation by a rigid justice system which 

constructs some people as incredible based on disability or communication differences. In some 

cases, these barriers could be militated pragmatically, with specific additional training for 

police and first responders to identify learning disabilities or autism in the first instance, 

specialist support for victim/survivors when negotiating the criminal justice system such as a 

learning disability ISVA and increased numbers of intermediaries to facilitate the collection of 

the best possible evidence. 

 

McGlynn et al. argue that survivors of sexual violence need justice that encompasses 

‘participation, voice, validation, vindication, and offender accountability’ (2017). It is difficult 



to see how the current criminal justice system in England and Wales can offer this to 

victim/survivors of sexual violence with learning disabilities and/or autism. We find that the 

current system is inherently ableist and does not support individualisation or a person-centred 

approach which would be beneficial for all victims of serious crime. A system which is 

inclusive for people with learning disabilities/autism is one which is accessible and navigable 

for people of all abilities – we argue that this should be a priority. 
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